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THE FOUR MYTHS SURROUNDING THE COMMON LAW REPORTER’S PRIVILEGE

The case for a federal common law reporter’s privilege is compelling. A straightforward application of

Federal Rule of Evidence 501 and the test for recognizing new privileges under Jaffee v. Redmond,l unavoidably
leads to the conclusion that a common law privilege exists that protects reporters from the forced disclosure of
their confidential sources. As one federal appellate judge recently observed, “[a] qualified journalists’ privilege
seems to me easily—even obviously—to meet each of [Jaffee’s] qualifications . . . . The protection exists. It is

palpable; it is ubiquitous; it is widely relied upon; it is an integral part of the way in which the American public is

2
kept informed and therefore of the American democratic process.”
But if the case for a common law reporter’s privilege is so strong, why do courts keep refusing to quash

subpoenas demanding the disclosure of a reporter’s confidential sources? The D.C. Circuit’s decision in the CIA

3
leak investigation, upholding contempt sentences against Judith Miller, Matthew Cooper and Time Inc., has been

followed by similar decisions in the Second Circuit, the Ninth Circuit, and a federal district court in San

_ 4
Francisco, among others.
We believe the answer is that courts routinely invoke one of the four myths surrounding the common law

reporter’s privilege. The purpose of this article is to dispel these myths, and clear the path for recognition of a

518 U.S. 1 (1996).
New York Times Co. v. Gonzales, 459 F.3d 160, 181 (2d Cir. 2006) (Sack, J., dissenting).

See In re Grand Jury Subpoenas, 397 F.3d 964 (D.C. Cir. 2005) (affirming denial of motion to quash subpoenas to New
York Times reporter Judith Miller, TIME magazine reporter Matthew Cooper, and Time Inc. that demanded confidential
source information).

New York Times Co. v. Gonzales, 459 F.3d 160 (2d Cir. 2006) (reversing district court order that found The New York
Times privileged from compelled disclosure by telephone companies of phone records related to Times reporters’
contacts with two Islamic charities prior to government searches of those charities’ offices; finding that, without deciding
whether there exists a common law reporter’s privilege, that it “would be overcome as a matter of law on these facts”);
In re: Grand Jury Subpoena, 2006 U.S. App. LEXIS 23315 (9th Cir. Sept. 8, 2006) (affirming contempt order of web
journalist Joshua Wolf, who refused to turn over unpublished nonconfidential video footage sought by a federal
subpoena, and holding that Branzburg and Scarce v. United States, 5 F.3d 397, 401 (9th Cir. 1993), “squarely rejected”
application of a common law reporter’s privilege); In re Grand Jury Subpoenas to Mark Fainaru-Wada & Lance
Williams, 438 F. Supp. 2d 1111 (N.D. Cal. 2006) (denying motion to quash subpoenas of two San Francisco Chronicle
sports reporters in connection with their articles about the BALCO steroids investigation and noting that “even if a
reporter’s privilege exists or should be recognized under the federal common law, the Court concludes that it would be
overcome on the facts of the case™).
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common law privilege. Indeed, the path is still open: none of the courts that has recently declined to quash
subpoenas has rejected the argument that Rule 501 and Jaffee support a common law privilege; rather, they have

managed to avoid deciding the issue. Before turning to the myths, we briefly set forth the case for the privilege.

I. THE CASE FOR THE COMMON LAW REPORTER’S PRIVILEGE
The Supreme Court has never addressed the question whether a reporter’s privilege exists at common law

and under Rule 501. Indeed, it has never addressed the reporter’s privilege in any fashion since its decision more

than 30 years ago in Branzburg v. HayeS.5 As we have argued repeatedly in briefs and articles,6 developments
since that time—primarily the enactment of Rule 501 and the decision in Jaffee—virtually compel recognition of
a common law privilege.

The Supreme Court explained in Jaffee that Rule 501 “authorizes federal courts to define new privileges
by interpreting ‘common law principles . . . in the light of reason and experience.’” In embracing this flexible
approach, Congress declined to adopt the privilege rule originally promulgated by the Supreme Court—which had

set forth nine specific, enumerated privileges—in favor of an open-ended grant of lawmaking authority to the

federal courts. Courts have followed this congressional mandate and recognized many privileges under Rule
501, including the psychotherapist privilege, the spousal privilege, the settlement privilege, the cleric-
communicant privilege, the military secrets privilege, and many others.

In Jaffee, the Court recognized a psychotherapist-patient privilege, applicable to social workers, by
reference to three basic factors: (1) whether such a privilege is widely recognized by the States; (2) whether the
proposed privilege serves significant public and private interests; and (3) whether recognition of those interests

outweighs the burden on truth-seeking that might be imposed by the privilege.

* 408 U.S. 665 (1972).

See, e.¢., Theodore J. Boutrous, Jr., et al., Retooling the Federal Common-Law Reporter’s Privilege, Communications
Lawyer (Spring 1999).

Jaffee, 518 U.S. at 8-9.
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.. .. 8
Each Jaffee factor supports recognition of a reporter’s privilege.

A. Overwhelming Consensus Among The States Supports The Privilege
The reporter’s privilege is overwhelmingly recognized by the States. Whereas the Branzburg Court noted
that the majority of the States had not recognized the privilege as of 1972, forty-nine States, as well as the District

of Columbia, have now recognized a reporter’s privilege. Thirty-two of these States and the District of Columbia
9 10
have done so by enacting “shield laws.” The remainder have done so by judicial decision.  “[T]he existence of

11
a consensus among the States indicates that ‘reason and experience’ support recognition of the privilege.”
“Because state legislatures are fully aware of the need to protect the integrity of the factfinding functions of their

courts, the existence of a consensus among the States indicates that ‘reason and experience’ support recognition of

12
the privilege.”

Prior to Jaffee, at least one circuit squarely recognized a federal common law reporter’s privilege. See Riley v. City of
Chester, 612 F.2d 708, 715 (3d Cir. 1979) (“[J]ournalists have a federal common law privilege, albeit qualified, to refuse
to divulge their sources”) (civil cases); United States v. Cuthbertson, 630 F.2d 139, 146 (3d Cir. 1980) (“journalists have
a federal common-law qualified privilege arising under Fed. R. Evid. 501 to refuse to divulge their confidential sources”)
(criminal trials); see also In re Grand Jury Subpoena to Williams, 766 F. Supp. 358, 371 (W.D. Pa. 1991) (finding a
“qualified news gatherer’s privilege against compelled disclosure of his or her news sources in a Grand Jury
proceeding”), aff’d by an equally divided court, 963 F.2d 567 (3d Cir. 1992) (en banc).

See Ala. Code § 12-21-142; Alaska Stat. §§ 09.25.300 et seq.; Ariz. Rev. Stat. Ann. §§ 12-2214, 12-2237; Ark. Code
Ann. § 16-85-510; Cal. Const. art. I, § 2(b); Cal. Evid. Code § 1070; Colo. Rev. Stat. §§ 13-90-119, 24-72.5-101 et seq.;
Del. Code. Ann. tit. 10, §§ 4320, et seq.; D.C. Code Ann. §§ 16-4701 et seq.; Fla. Stat. Ann. § 90.5015; Ga. Code Ann.
§ 24-9-30; 735 Ill. Comp. Stat. 5/8-901 et seq.; Ind. Code § 34-46-4-1, 34-46-4-2; Ky. Rev. Stat. Ann. § 421.100; La.
Rev. Stat. Ann. §§ 45:1451-55; Md. Code Ann. Cts. & Jud. Proc. § 9-112; Mich. Comp. Laws § 767.5a; Minn. Stat.

§§ 595.021 et seq.; Mont. Code Ann. §§ 26-1-901 et seq.; Neb. Rev. Stat. §§ 20-144 et seq.; Nev. Rev. Stat. Ann.

§ 49.275; N.C. Gen. Stat. § 8-53.11; N.J. Stat. Ann. §§ 2A:84A-21 et seq.; N.M. Stat. Ann. § 38-6-7; N.M. R. Evid. 11-
514; N.Y. Civ. Rights Law § 79-h; N.D. Cent. Code § 31-01-06.2; Ohio Rev. Code. Ann. §§ 2739.04, 2739.12; Okla.
Stat. Ann. tit. 12, § 2506; Or. Rev. Stat. §§ 44.510 et seq.; 42 Pa. Cons. Stat. Ann. § 5942; R.1. Gen. Laws §§ 9-19.1-1 et
seq.; S.C. Code Ann. § 19-11-100; Tenn. Code Ann. § 24-1-208. Connecticut also passed a shield law in June 2006. See
H.B. 5212, “An Act Concerning Freedom of the Press,” Gen. Assem., Reg. Sess. (Conn. 2006), available at
http://cga.ct.gov/2006/ACT/PA/2006PA-00140-RO0HB-05212-PA htm.

See Miller, 438 F.3d at 1170 (Tatel, J., concurring) (citing “undisputed evidence that forty-nine states plus the District of
Columbia offer at least qualified protection to reporters’ sources”).

Jaffee, 518 U.S. at 9.

Id.
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The precise scope of the reporter’s privilege differs from state to state. But Jaffee held that these

.. . . 13
variations cannot be determinative for purposes of Rule 501. The Supreme Court even extended the
psychotherapist’s privilege to licensed social workers notwithstanding that, as Justice Scalia urged in dissent, no

state had adopted such a privilege without restriction; that the restrictions varied from one state to another; and

. . .. 14 .. .
that 10 states effectively rejected such a privilege. Conversely, the reporter’s privilege is supported by an
overwhelming consensus among the states.
This consensus also demonstrates the need for a federal reporter’s privilege as a matter of sound public

policy. In Jaffee, the Court noted that “any State’s promise of confidentiality would have little value if the patient

were aware that the privilege would not be honored in a federal couIT.”15 Thus, “[d]enial of the federal privilege
... would frustrate the purposes of the state legislation that was enacted to foster these confidential
communications.”16 The same is true for a federal common-law reporter’s privilege. Absent a federal privilege,
state privilege laws will be frustrated and defeated, injecting enormous uncertainty and confusion into

newsgathering, because a reporter cannot know in advance if he or she is going to be subpoenaed in state court,

. . . .
where there is protection from subpoenas, or federal court, where there is no such protection.

518 U.S. at 14 n.13 (“These variations in the scope of the protection are too limited to undermine the force of the States’
unanimous judgment that some form of psychotherapist privilege is appropriate.”).

See id. at 34 (Scalia, J., dissenting).
Id. at 24.
Id.

The Josh Wolf case provides a good example of this problem. There, the San Francisco Police Department solicited the
help of the F.B.I. and from there the federal government chose to investigate what on its face appears to be an alleged
crime with an exceedingly thin and speculative nexus to federal criminal jurisdiction — attempted arson of a city police
car. Had Mr. Wolf been subpoenaed in state court, California’s shield law—which establishes absolute protection for
confidential sources as well as non-confidential but unpublished news material —would protect him from being forced to
divulge the portions of the videotape that have not yet been publicly disseminated. See Cal. Const. art. I, § 2(b); Cal.
Evid. Code § 1070(b). Yet he is now in prison for refusing to disclose that same information to a federal grand jury.
The lack of a comparable federal protection thus thwarts the state-law privilege.
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B. Important Public and Private Interests Support the Privilege
18
Freedom of the press furthers “a public good of transcendent importance.” It was established “not for

the benefit of the press so much as for the benefit of all of us.”19 As the Supreme Court has recognized, the press

“has been a mighty catalyst in awakening public interest in governmental affairs, exposing corruption among

. . . .. . 20
public officers and employees and generally informing the citizenry of public events and occurrences.” The
D.C. Circuit has succinctly observed that “news gathering is essential to a free press” and

“[t]he press was protected so that it could bare the secrets of government and inform the people.”

Without an unfettered press, citizens would be far less able to make informed political, social, and
economic choices. But the press’ function as a vital source of information is weakened whenever

the ability of journalists to gather news is impaired. 1

In performing this crucial function, journalists often must rely on promises of confidentiality to their
sources, but if prosecutors or private litigants can invoke the power of the courts to compel reporters to reveal
their confidential sources, such forced disclosure “would dam the flow to the press, and through it to the people,

of the most valuable sort of information: not the press release, not the handout, but the firsthand story based on

. . 22
the candid talk of a primary news source.”

C. These Interests Outweigh the Burden on Truth Seeking
These interests outweigh any likely evidentiary benefits that would result from denial of the privilege. As

the Court explained in Jaffee:

Jaffee, 518 U.S. at 11.

Time, Inc. v. Hill, 385 U.S. 374, 389 (1967).

20

Estes v. Texas, 381 U.S. 532, 539 (1965).

' Zerilli v. Smith, 656 F.2d 705, 710-11 (D.C. Cir. 1981) (emphasis added) (quoting New York Times Co. v. United States,
403 U.S. 713,717 (1971) (Black, J., concurring)).

2 Bickel, The Morality of Consent 84 (Yale 1975). See also Branzburg, 408 U.S. at 693 (“The argument that the flow of
news will be diminished by compelling reporters to aid the grand jury in a criminal investigation is not irrational.”).
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If the [psychotherapist’s] privilege were rejected, confidential conversations between
psychotherapists and their patients would surely be chilled. ... Without a privilege,
much of the desirable evidence to which litigants . . . seek access . . . is unlikely to come
into being. This unspoken “evidence” will therefore serve no greater truth-seeking

function than if it had been spoken and privileged.23

The same is true regarding the reporter’s privilege. Given the amount of “evidence” that is “unlikely to

come into being” absent a reporter’s privilege, “the likely evidentiary benefit that would result from the denial of
24
the privilege is modest.”  Absent a privilege protecting confidential source identities and off-the-record

.. . .. . 25
communications, confidential communications between sources and reporters “would surely be chilled.”

Indeed, it is well-recognized that “[c]Jompelling a reporter to disclose the identity of a source may significantly

. . . . 26 . .
interfere with [the reporter’s] news gathering ability.” That is because “[u]nless potential sources are confident

that compelled disclosure is unlikely, they will be reluctant to disclose any confidential information to

27
reporters.”

Moreover, as Judge Sack pointed out in New York Times v. Gonzales, if prosecutors or litigants could
compel the disclosure of reporters’ phone records, “[r]eporters might find themselves, as a matter of practical
necessity, contacting sources the way I understand drug dealers reach theirs—by use of clandestine cell phones

and meetings in darkened doorways” and “[i]t is difficult to see in whose best interests such a regime would

28 . . . . . .
operate.”  Jack Shafer of Slate made a similar point, offering reporters “some privacy techniques proven in the

23

518 U.S. at 11-12. See also Swidler & Berlin v. United States, 524 U.S. 399, 407-08 (1998) (“the loss of evidence
admittedly caused by the [attorney-client] privilege is justified in part by the fact that without the privilege, the client
may not have made such communications in the first place”).
“ Jaffee, 518 U.S. at 11, 24; see Shoen v. Shoen, 5 F.3d 1289, 1295 (9™ Cir. 1993) (“Shoen I”’) (“To the extent that
compelled disclosure becomes commonplace, it seems likely indeed that internal policies of destruction of materials may
be devised and choices as to subject matter made, which could be keyed to avoiding disclosure requests or compliance
therewith rather than to the basic function of providing news and comment.”).
25

Jaffee, 518 U.S. at 11-12.

26

Zerilli, 656 F.2d at 711.

27

Id. at 712; accord Riley, 612 F.2d at 714.

28
459 U.S. at 175 (Sack, J., dissenting).
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field by mobsters,” such as “Don’t Write Down Anything,” “Destroy Your Notes After Publication,” “Beware of

the Office Telephone” and “Skulk Around.”29

Forty-nine States and many federal courts have been applying a form of reporter’s privilege for years,

. . . . .. 30 .
with no discernible effect on private plaintiffs or law enforcement.  Notably, in several recent cases, dozens of

state attorneys general filed an amicus brief urging the Supreme Court to grant review and recognize a reporter’s

priVilege.31 The fact that the chief law enforcement officers of so many States urged recognition of a reporter’s
privilege undermines any suggestion that law enforcement efforts would be hampered, or that there would be a
significant loss of evidence, arising from recognition of the privilege. Moreover, the reporter’s privilege itself
performs a vital truth-seeking function in society and the very nature of the privilege—protecting the ability of the
press to discover and report the truth to the public—counteracts the asserted burden on the grand jury’s truth-
seeking function that would result from the privilege.

Accordingly, reason and experience demonstrate that the interests at stake here are even more powerful
than those in Jaffee. Even though the case did not implicate a constitutional right, the Court in Jaffee recognized

that the psychotherapist’s privilege serves “[t]he mental health of our citizenry,” which it characterized as “a

. . 32 . .. .
public good of transcendent importance.” In comparison, a reporter’s privilege fosters First Amendment

freedoms and serves the health of our democracy and the ability of our citizenry “to make informed political,

. . . 33
social, and economic choices.”

» Jack Shafer, Advice for Paranoid Reporters: How to Report Stories When the Government Is Out to Get You, Slate.com

(April 25, 2006).

* See Gonzales, 459 F.3d at 182 (Sack, J., dissenting) (“This qualified privilege has successfully accommodated the
legitimate interests of law enforcement and the press for more than thirty years.”).

" Briefand Appendix for Amici Curiae States of New York, In re Grand Jury Subpoenas to Mark Fainaru-Wada & Lance
Williams (9™ Cir. 2006) (No. 06-16995), In re Grand Jury Subpoena to the San Francisco Chronicle (9" Cir. 2006) (No.
06-16996); Brief of the States of New York, Drogin v. Wen Ho Lee, 126 S. Ct. 2351 (2006) (No. 05-969), Thomas v.
Wen Ho Lee, 126 S. Ct. 2373 (2006) (No. 05-1114); Brief Amici Curiae of the States of Oklahoma, Miller, 125 S. Ct.
2977 (2005) (No. 04-1507 & 04-1508).

32
518 U.S. at 11.

33

Zerilli, 656 F.2d at 711.
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I1. EXPLODING THE MYTHS
In light of the compelling arguments in favor a common law privilege, how can courts continue to avoid
recognizing a common law reporter’s privilege? We think it is because of four enduring myths surrounding the

privilege. We tackle them seriatim.

MYTH #1: Branzburg forecloses recognition of a common law privilege.

In the Joshua Wolf case, the Ninth Circuit in its unpublished opinion relied on Branzburg in concluding

that the argument for the common law privilege “has been squarely rej ected.”34 Judge Sentelle also reached this

conclusion in the Miller/Cooper case, where he opined that Branzburg rejected a common law privilege and “that
.. . . . 35 .. .
rejection stands unless and until the Supreme Court itself” clarifies or overrules Branzburg.  The district court in

the BALCO case followed the same approach.36
This approach misapprehends Branzburg, which did not purport to resolve the common law question once
and for all. Rather, the Court simply noted that, as of 1972, no privilege had been recognized at common law.

The Court obviously could not have resolved the question whether such a privilege should be recognized under

Rule 501, which would not be enacted for another three years.37 Indeed, as the Jaffee Court explained, when
Congress enacted Rule 501, it “did not freeze the law governing the privileges of witnesses in federal trials at a
particular point in our history, but rather directed federal courts to ‘continue the evolutionary development of
testimonial privileges.”” 518 U.S. at 8-9 (quoting Trammel v. United States, 445 U.S. 40, 47 (1980)) (emphasis
added). “‘[T]he common law is not immutable but flexible, and by its own principles adapts itself to varying
conditions.”” Id. (quoting Funk v. United States, 290 U.S. 371, 383 (1933)).

In fact, the Court in Branzburg specifically observed that “[a]t the federal level, Congress has freedom to

determine whether a statutory newsman’s privilege is necessary and desirable and to fashion standards and rules

* " In re: Grand Jury Subpoena, 2006 U.S. App. LEXIS 23315 at *7.

35

397 F.3d at 978.

36

438 F. Supp. 2d at 1119.

37

408 U.S. at 685-86, 693.
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as narrow or broad as deemed necessary to deal with the evil discerned and, equally important, to refashion those
rules as experience from time to time may dictate.” 408 U.S. at 706. The Court emphasized that its analysis was
based “[o]n the records now before us” at a time when “the majority” of States had not “provided newsmen a
statutory privilege.” 1d. at 689-90. Of course, since the time Branzburg was decided, there has been a major shift
in the legal landscape, as many States that did not recognize the reporter’s privilege at the time have now
enshrined it into their laws. Moreover, just as the Court predicted, Congress has now acted, and has commanded
courts to develop a common law of privileges by enacting Rule 501. The view that Branzburg forecloses
recognition of a common law privilege is inconsistent with the Court’s reasoning and the common law approach
mandated by Rule 501—an approach that is expressly intended to be evolutionary and to account for changing
circumstances as “reason and experience” may dictate.

Moreover, as Judge Tatel recognized in his Miller/Cooper concurrence, in Branzburg neither the Court
itself nor the parties even addressed the common law argument:

As the Branzburg majority’s very first sentence makes plain, the ‘issue’ in that case was ‘whether

requiring newsmen to appear and testify before state or federal grand juries abridges the freedom

of speech and press guaranteed by the First Amendment,” not whether it abridged the common

law. Later emphasizing the same point, the majority stated, ‘Petitioners Branzburg and Pappas

and respondent Caldwell press First Amendment claims.” Indeed, having examined the briefs and

lower court opinions, I see no evidence that the parties ever even argued for a separate common

law privilege.
438 F.3d at 1170-71 (emphasis added by Judge Tatel; internal citations omitted).

In short, “[t]o disregard this modern consensus in favor of decades-old views, as the [government] urges,

would not only imperil vital newsgathering, but also shirk the common law function assigned by Rule 501 and

.. . 38
‘freeze the law of privilege’ contrary to Congress’s wishes.”

See Miller, 438 F.3d at 1170 (Tatel, J., concurring) (citing Trammel, 445 U.S. at 47).
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MYTH #2: An absolute privilege would be dangerous—and a balancing test would be difficult
to apply.

The term “absolute” privilege is a misnomer. No one seriously advocates for an impenetrable “absolute”

reporter’s privilege, and even states with ostensibly “absolute” reporter’s privileges, €.g., Cal. Const. art. I, § 2(b),

39
recognize exceptions. Indeed, the Jaffee Court expressly noted that states had adopted a “varied” range of

. . .. 40
exceptions to the psychotherapist privilege.

A generally applicable privilege with specified exceptions has proven to be a reasonable and workable
model for many other privileges, including the attorney-client privilege and the psychotherapist privilege adopted
in Jaffee itself. As the Jaffee Court explained in rejecting a qualified balancing test, “if the purpose of the
privilege is to be served, the participants in the confidential conversation must be able to predict with some degree

of certainty whether particular discussions will be protected. An uncertain privilege, or one which purports to be

certain but results in widely varying applications by the courts, is little better than no privilege at all.”41
Following this approach, courts could recognize a privilege that generally protects confidential sources,
subject to certain clearly defined exceptions designed to avert serious and imminent future harm to national
security or other important interests. Thus, a reporter who learns from a confidential source about an imminent
terrorist attack within the United States would almost certainly not be protected from being forced to disclose his
or her source. Alternatively, courts could recognize a privilege that applies unless protecting the source in a
particular case would cause a miscarriage of justice. See, e.g., N.D. Cent. Code 31-01-06.2. Where, for example,
a criminal defendant claims that he will be unable to present his defense absent testimony from reporters
concerning their confidential sources, a court could consider whether the absence of the reporter’s testimony

would result in a miscarriage of justice. Indeed, the Jaffee Court noted that, even under the generally applicable

¥ See Delaney v. Superior Court, 789 P.2d 934, 946-51 (Cal. 1990) (noting exception to absolute immunity provided by

shield law where application jeopardizes criminal defendant’s right to a fair trial and applying balancing test in such
circumstances).

40
518 U.S. at 14 n.13 (noting that Arkansas and Hawaii, for example, recognized “narrow” exceptions to the privilege,
whereas California and Rhode Island recognized “broad” exceptions).

41
518 U.S. at 17-18 (citation omitted).
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psychotherapist privilege, “we do not doubt that there are situations in which the privilege must give way, for

example, if a serious threat of harm to the patient or to others can be averted only by means of a disclosure by the

therapist.”42

Likewise, a balancing test is also a workable and familiar approach that has been followed for many years
in federal and state courts alike. It is a type of test that courts are perfectly capable of applying and that has been
endorsed by the Supreme Court in analogous contexts. In Branzburg, for example, Justice Powell stated in his
concurrence that “[t]he asserted claim to privilege should be judged on its facts by the striking of a proper balance

between freedom of the press and the obligation of all citizens to give relevant testimony with respect to criminal
43 . . o . .
conduct.” . He emphasized that “[t]he balance of these vital constitutional and societal interests on a case-by-
44
case basis accords with the tried and traditional way of adjudicating such questions.”  Since Branzburg, the
45

Court has endorsed such a case-by-case balancing approach in a wide variety of First Amendment cases.

46
In fact, many legislatures and courts that recognize a reporter’s privilege apply a balancing test. The

Ninth Circuit, for example, requires the requesting party to demonstrate “a sufficiently compelling need for the

. . . . . 47 .. . . . . .
journalist’s materials to overcome the privilege.” “At a minimum, this requires a showing that the information

sought is not obtainable from another source. In other words, before disclosure may be ordered, the requesting

2

See 518 U.S. at 18 n.19.

® 408 U.S. at 710 (Powell, J., concurring).

44

Id.

s See generally Paul Smith & Lee Levine, Rethinking the Reporter’s Privilege for the 21st Century, Media Law Resource
Center Bull. No. 2, at 210 (2004) (“a rule demanding such weighing of competing interests is fully justified by — perhaps
even mandated by — the post-Branzburg case law in the Supreme Court illuminating how courts should address laws that
burden First Amendment rights”).

" See, e.g., Shoen I, 5 F.3d at 1293, 1296; Shoen v. Shoen, 48 F.3d 412, 416 (9th Cir. 1995) (“Shoen IT*); Mitchell v.
Superior Court, 37 Cal. 3d 268, 281-82 (1984); D.C. Code § 16-4703(a); N.J. Stat. Ann. § 2A:84A-21.3(b); Ga. Code
Ann. § 24-9-30; Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981) (alternative sources must be exhausted and information
sought must “go to the heart” of the claim).

47

Shoen 1, 5 F.3d at 1296; see also Farr v. Pitchess, 522 F.2d 464, 468 (9th Cir. 1975).
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. .. . . 48
party must demonstrate that she has exhausted all reasonable alternative means for obtaining the information.”

The requesting party also must show that the information is “non-cumulative” and bears “actual relevance” to “an

. . . 49
important issue in the case.”

The First Circuit applies a balancing test requiring courts to “place those factors that relate to the
movant’s need for the information on one pan of the scales and those that reflect the objector’s interest in

confidentiality and the potential injury to the free flow of information that disclosure portends on the opposite

pan.”50 The Fourth Circuit applies a similar test. In Ashcraft v. Conoco, Inc.,51 the court held that, in addition to

exhausting alternative sources, the requesting party must establish “a compelling interest in the information,” and

this interest must then be “balanced against the reporter’s interest in protecting the confidentiality of his sources.”
The California Supreme Court has held that “when the information relates to matters of great public

importance, and when the risk of harm to the source is a substantial one, the court may refuse to require disclosure

52
even though the plaintiff has no other way of obtaining essential information.”  Similarly, the Maine Supreme
Court has held that “[t]he First Amendment . . . requires that we balance the competing societal and constitutional

interests on a case-by-case basis, weighing any possible injury to the free flow of information against the

. .. .. . . . .. 53
recognized obligation of all citizens to give relevant evidence regarding criminal conduct.”
In Miller, Judge Tatel argued that “[i]n leak cases . . . courts applying the privilege must consider not only
the government's need for the information and exhaustion of alternative sources, but also the two competing

public interests lying at the heart of the balancing test”: “the public interest in compelling disclosure, measured by

the harm the leak caused, against the public interest in newsgathering, measured by the leaked information’s

* Shoen, 5 F.3d at 1296.

* See Shoen II, 48 F.3d at 416.

50

Cusumano v. Microsoft Corp., 162 F.3d 708, 716 (1st Cir. 1998).

51

218 F.3d 282, 287, 288 n.12 (4th Cir. 2000).

52

Mitchell v. Superior Court of Marin County, 37 Cal. 3d 268, 283 (1984).

53

In re Letellier, 578 A.2d 722, 726 (Me. 1990).
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Value.”54 Judge Tatel returned to this theme in the Wen Ho Lee case, where the D.C. Circuit court held that the
privilege (which it has recognized only in civil cases) could be overcome when the information sought “go[es] to

the heart of the matter” and the party seeking the information has “exhaust[ed] every reasonable alternative source

55
of information.”  “[I]f the reporter’s privilege is limited to those requirements, it is effectively no privilege at
all,” Judge Tatel explained in dissenting from denial of rehearing en banc, as “[p]laintiffs wielding Privacy Act
suits will routinely succeed in putting reporters who receive whistleblower leaks to the choice of testifying or
. . 15500
going to jail.”
Indeed, the United States Department of Justice’s own policy guidelines support such a balancing test,

and establish a policy “designed to protect the legitimate needs of the news media in the context of criminal

. . . 57 Cq s
investigations and prosecutions.”  These guidelines state:

Because freedom of the press can be no broader than the freedom of reporters to
investigate and report the news, the prosecutorial power of the government
should not be used in such a way that it impairs a reporter’s responsibility to
cover as broadly as possible controversial public issues. This policy statement is
thus intended to provide protection for the news media from forms of compulsory

process, whether civil or criminal, which might impair the news gathering
.58
function.

54 Miller, 438 F.3d at 997-98 (Tatel, J., concurring). Judge Sack noted in his Gonzales dissent that “[o]ne could quibble

with the precise wording Judge Tatel employed,” 459 F.3d at 186 (Sack, J., dissenting), but made clear that in any event
“without some such adjustment of the privilege in these [leak] circumstances, it threatens to become ineffective in
accommodating the various interests at stake.” 1d. (Sack, J., dissenting).

® Leev. U.S. Dept. of Justice, 413 F.3d 53, 59 (D.C. Cir. 2005) (citing Zerilli, 656 F.2d at 713) (quotation marks omitted).
The Lee court applied a First Amendment-based privilege, but the flaws in its approach apply equally to a common law-
based privilege.

* Lee, 428 F.3d 299, 302-03 (D.C. Cir. 2005) (Garland & Tatel, JJ., dissenting from denial of rehearing en banc). Two
other judges dissented from denial of rehearing en banc, see id. at 300, leaving the en banc court split 4-4 on whether to
rehear the case and resulting in denial. The case later settled, and the Supreme Court subsequently denied review. See
126 S. Ct. 2373 (2006).

57

Gonzales, 459 F.3d at 175 (Sack, J., dissenting).

58

28 C.F.R. § 50.10.
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The guidelines also provide, inter alia: (i) “All reasonable attempts should be made to obtain information from

. . e . 509 .. ..
alternative sources before considering issuing a subpoena to a member of the news media” ; and (ii) “In criminal

cases, there should be reasonable grounds to believe . . . that the information sought is essential to a successful

. .. 60
nvestigation.
These guidelines show that “the government does not dispute that journalists require substantial

protection from compulsory government processes that would impair the journalists’ ability to gather and

. . . . . . 61
disseminate the news” and that some balancing of competing interests is necessary and appropriate.  Thus, the

issue “is not whether [the journalist] is protected in these circumstances, or what the government must

demonstrate to overcome that protection, but to whom the demonstration must be made.”62 And, quite simply, it
makes far more sense for impartial courts, rather than the Attorney General, to be the arbiters of whether a
journalist should be forced to disclose unpublished information.

As Judge Tatel noted in his concurrence in Miller, “the executive branch possesses no special expertise

that would justify judicial deference to prosecutors’ judgments about the relative magnitude of First Amendment

. 63 . . .- s 04 . .
interests.”  And “[a]ssessing those interests traditionally falls within the competence of courts.”  Agreeing with

Judge Tatel, Judge Sack in his dissent in Gonzales rejected the notion that the executive branch “has that sort of

. . . .. . . 65
wholly unsupervised authority to police the limits of its own power under these circumstances.”

59

Id. § 50.10(b) (emphasis added).

“1d. § 50.10(f)(1) (emphasis added).

61

Gonzales, 459 F.3d at 175 (Sack, J., dissenting).

62

Id. at 176.

3
‘ 438 F.3d at 1175 (Tatel, J., concurring).

64

Id.

65
459 F.3d at 177, 178 (Sack, J., dissenting) (noting that majority opinion “makes clear that the government’s

demonstration of ‘necessity’ and ‘exhaustion’ must, indeed, be made to the courts, not just the Attorney General”).
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MYTH #3: A reporter’s privilege will be claimed by bloggers in their pajamas.

Judge Sentelle raised this concern in the Miller/Cooper case, as have academic comrnentators.66 But
courts concerned about bloggers making what they perceive to be illegitimate and unjustified claims of privilege
could apply a “sham” or “crime/fraud” exception to the reporter’s privilege, much as they do in the context of the
attorney-client privilege. Moreover, concerns about bloggers can be addressed through an evolutionary, common-
law approach that can change over time to account for changing conditions and new technologies.

Several courts already have addressed the issue of who is covered by a reporters’ privilege. In von Bulow

67
v. von Bulow, for example, the Second Circuit faced the issue of whether the author of an unpublished nonfiction

manuscript about the high profile Claus von Bulow prosecution was covered by a First Amendment reporters’

.. 68 . . . NPT .. ..
privilege. To resolve the issue, the court fashioned a test under which “the individual claiming the privilege

must demonstrate, through competent evidence, the intent to use material—sought, gathered or received—to

. . . . . . . . . . 69
disseminate information to the public and that such intent existed at the inception of the newsgathering process.”

Such a test “emphasizes the intent behind the newsgathering process rather than the mode of

dissemination,” and thus “is consistent with the Supreme Court’s recognition that the ‘press’ includes all

.. . . . 70 . . . .
publications that contribute to the free flow of information.”  Under this approach, a freelance journalist being

subpoenaed for information obtained as part of the “gathering and dissemination of news,” like Joshua Wolf,

. . .. 71 . . .
would be entitled to the protection of a common-law reporter’s privilege, while an “entertainer” with “no

* See In re Grand Jury Subpoenas, 397 F.3d at 979 (Sentelle, J., concurring); Randall D. Eliason, Leakers, Bloggers, and

Fourth Estate Inmates: The Misguided Pursuit of a Reporter’s Privilege, 24 Cardozo Arts & Ent. L.J. 385 (2006)
(arguing that, given the prevalence of blogs and bloggers, “in today’s media world a privilege may well be impossible to
administer in a way that is both practical and consistent with constitutional values”).

67

811 F.2d 136 (2d Cir. 1987).

*1d. at 142.

® 1. at 144.

70

In re Madden, 151 F.3d 125, 129 (3d Cir. 1998).

71
In Wolf’s case, the district court that issued its contempt order assumed he was functioning as a journalist when he
filmed a videotape of the San Francisco demonstration, portions of which he sold to television networks and posted on

his Internet website. See also O’Grady v. Superior Court, 139 Cal. App. 4th 1423, 1458-59, 1466 (2006) (holding that
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. . .. . . . . . . . 72
intention at the start of his information gathering process to disseminate the information he acquired” would

73
not.

This is not to say that courts must adopt the Second Circuit’s test wholesale. But it does demonstrate that
fears of a “slippery slope” in including non-establishment journalists within the scope of the reporters’ privilege
are exaggerated. As the Ninth Circuit noted in Shoen v. Shoen in holding that investigative book authors were

covered by a First Amendment-based reporter’s privilege, “[w]hat makes journalism journalism is not its format

. 74 . . . .. . g .
but its content.”  And while there occasionally may be some difficulties in deciding where to draw the line,
certainly there is no justification for jettisoning the entire concept of a privilege based on such concerns. Federal

courts are fully equipped to engage in this kind of judicial line-drawing and, indeed, have long been doing so in a

. . 75
wide variety of contexts.

In any event, the courts do not need to resolve every single issue that might arise in the future regarding
the scope of the privilege in the early stages of development and the fact that other issues may indeed arise is no

reason to avoid recognition of some form of privilege. The very essence of common law is that each court need

California shield law protected Internet publisher from being compelled to produce unpublished material under
subpoena); People v. Von Villas, 10 Cal. App. 4th 201, 231 (1992) (applying California shield laws to freelance writer).

72

In re Madden, 151 F.3d at 130.

" See also In re Cusumano, 162 F.3d 708, 714-15 (1st Cir. 1998) (applying test articulated in von Bulow and holding that
academic researchers’ work merited protection because “[t]he sole purpose of the respondents’ interviews of Netscape
personnel was to gather data so that they could compile, analyze, and report their findings [about] management practices
in the internet technology industry™).

" 5 F.3d at 1293 (finding “no principled basis for denying the protection of the journalist’s privilege to investigative book
authors while granting it to more traditional print and broadcast journalists”). Independent journalists have made
significant contributions to the public interest throughout our nation’s history, from the reform of the meat industry in the
early twentieth century, to exposing the health hazards of tobacco, to shaping public opinion of the Vietnam War. See
Leon Harris, Upton Sinclair: American Rebel (1975), at 85-90; Carl Jensen, Stories That Changed America: Muckrakers
in the 20th Century (2000), at 78-81; Mills v. Alabama, 384 U.S. 214, 219 (1966) (noting that “the press” includes “not
only newspapers, books, and magazines, but also humble leaflets and circulars™).

» See, e.¢., Gonzales v. O Centro Espirita Benificente Uniao do Vegetal, 126 S. Ct. 1211, 1223 (2006) (“We reaffirmed
just last Term the feasibility of case-by-case consideration of religious exemptions to generally applicable rules.”)
(regarding application of Controlled Substances Act to “church” that received communion by drinking a tea brewed from
plants that contained a hallucinogen regulated under Schedule I of the Controlled Substances Act); Tavoulareas v. Piro,
817 F.2d 762, 772 (D.C. Cir. 1987) (“Whether (and to what extent) a person is a public figure is a matter of law for the
court to decide,” and this is “a difficult and sensitive exercise unsusceptible to the application of rigid or mechanical
rules.”) (regarding libel claim and whether appellants were “public figures” required to make a showing of “actual
malice”).
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address only those “considerations . . . necessary for decision” of the particular case at hand, with the law

. . . ... 16
evolving with each successive decision.

MYTH #4: We don’t need to decide whether a common law privilege exists, because any
privilege would be overcome in this case.

In New York Times v. Gonzales, the Second Circuit held that a common law reporter’s privilege “would
77 . L
be overcome as a matter of law on these facts.” Consequently, in the court’s view, it was “unnecessary . . . for

8
us to rule on whether such a privilege exists under Rule 501 .”7 Similarly, in the Miller/Cooper case, Judge
Henderson concluded that because the Special Counsel’s need for the reporter’s confidential information

“overcomes any hurdle, however high, a federal common-law reporter’s privilege may erect,” the court “need not,
79
and therefore should not, decide anything more today than that.”  Judge Walton did the same thing in the

80
Scooter Libby criminal trial.  And in the BALCO case, the district court concluded that “even if a reporter’s

privilege exists or should be recognized under the federal common law, the Court concludes that it would be

overcome on the facts of the case.”81

But the existence of a privilege is logically antecedent to the question whether it protects a particular
communication from disclosure. As Judge Tatel explained in his Miller/Cooper concurrence, “we cannot resolve
this case without adopting some standard.” 438 F.3d at 1167. In other words, “[w]ithout ruling out all . . .

plausible [formulations of the privilege] that would allow the reporters to prevail, how could one know that they

76
Jaffee, 518 U.S. at 18 (“A rule that authorizes the recognition of new privileges on a case-by-case basis makes it

appropriate to define the details of new privileges in a like manner. Because this is the first case in which we have
recognized a psychotherapist privilege, it is neither necessary nor feasible to delineate its full contours in a way that
would govern all conceivable future questions in this area.”) (internal quotations omitted).

77

459 F.3d at 169.

78

Id.

79

397 F.3d at 982.

" United States v. Libby, 432 F. Supp. 2d 26, 50 (D.D.C. 2006) (“there can be no doubt that the defendant could overcome

any common law reporters’ privilege”).

81

438 F. Supp. 2d at 1119.
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cannot prevail here?” 1d. Likewise, Judge Sentelle stated in his concurrence that “the question of the existence of
such privilege vel non is logically anterior to the quantum of proof necessary to overcome it.” Id. at 1153.

Courts that dodge this initial question fail to provide much-needed guidance as to whether the law
recognizes a common law reporter’s privilege. This is flatly inconsistent with the responsibility assigned to them
by Congress via Rule 501 to develop a body of common law privileges based on reason and experience. It also

leaves reporters, their sources, and the public in a state of uncertainty as to what the law is.

CONCLUSION

Despite recent decisions requiring reporters to testify about their confidential sources, the path remains
clear to recognizing a common law privilege. Indeed, the case for a privilege is so strong—and so clearly
compelled by Rule 501 and Jaffee—that courts now routinely dodge the issue entirely, rather than apply the
framework established by Congress and the Supreme Court. The uncertainty in this area of law gives media
lawyers the opportunity to advocate aggressively for recognition of a common law privilege. They can and

should do so.
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