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HE EFFORTS OF ANTITRUST
enforcers to identify, punish, and deter hard-core
international cartels have been strengthened sig-
nificantly by the use of so-called amnesty or lenien-
cy policies.! One such policy is the European
Commission’s leniency policy, which was substantially revised
and reissued in February 2002. The European Commission’s
new leniency policy, like those in other jurisdictions, makes
participants in secret cartels aimed at fixing prices, restricting
output, dividing markets, or rigging bids a tempting offer.
Cartel participants are offered the opportunity to trade their
knowledge of the improper conduct, and their ability to
assist antitrust enforcers in investigating and prosecuting
such violations, for immunity from or a reduction in other-
wise applicable fines or penalties arising from a government
enforcement action related to the reported violations.

The U.S. Department of Justice (DOJ) was the first anti-
trust authority to adopt such a policy, in 1978. In 1993 the
DOJ significantly expanded its Corporate Leniency Policy to
guarantee complete immunity from criminal prosecution for
the first company to report a cartel and cooperate in the
resulting government investigation.” Based on the successes
associated with the DOJ’s policy, other competition law
enforcers followed and adopted leniency policies of their
own.’ They included the Commission of the European
Communities (EC), which in 1996 adopted its Notice on the
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Non-Imposition or Reduction of Fines in Cartel Cases (1996
Leniency Notice). The 1996 Leniency Notice, however, did
not expressly provide guaranteed immunity from fines for
qualifying leniency applicants who were the first in the door
to report a violation, nor were many companies given com-
plete reductions in their fines. These considerations, among
others, led to perceptions that the 1996 Leniency Notice did
not offer prospective applicants protections that were pre-
dictable and reliable.

The Commission decided recently to make a number of
significant revisions to its policy, and it announced a new
leniency notice on February 13, 2002. This article reviews the
recent changes to the EC’s leniency policy, the extent to
which they represent meaningful convergence in EC and
U.S. leniency policies, and several notable interpretive issues
that the Commission may wish to clarify in the future.

The New EC Leniency Notice

Unlike the United States, where cartel conduct may give rise
to criminal liability for companies or individuals, cartel-style
violations of the EC antitrust rules do not create criminal
exposure under EU law. Nevertheless, cartel activity can give
rise—and has given rise—to substantial fines imposed by
the European Commission. The EC’s new policy, the Com-
mission Notice on Immunity From Fines and Reduction of
Fines in Cartel Cases (2002 Leniency Notice),’ provides an
incentive for voluntary disclosure of cartel conduct by offer-
ing full immunity from fines for the first qualifying party to
report an infringement, as well as reductions in fines for
later-reporting companies that provide certain cooperation
with an EC investigation.

Immunity from Fines. To secure complete immunity
from fines under the 2002 Leniency Notice, the immunity
applicant must satisfy certain conditions. A threshold require-
ment is that the applicant be the first company to report and
provide adequate evidence of the violation in question.
Notably, this requirement can be met in one of two ways.
First, the applicant company may qualify for immunity if it
is the first company to submit evidence sufficient to enable
the Commission to initiate an investigation into the alleged
cartel and launch a search of co-conspirators’ premises, a so-
called dawn raid. 2002 Leniency Notice  8(a). Immunity
under this provision will not be available if the Commission
already has enough evidence to decide to exercise its formal
investigative powers in the matter. /d. 9.

Second, if the company seeking immunity finds that the
Commission has already commenced an investigation, it may
nevertheless secure immunity from fines if it is the first com-
pany to submit evidence that enables the Commission to
establish that there was an infringement of Article 81(1) of
the EC Treaty (id. q 8(b)), the EC analogue to Section 1 of
the Sherman Act. Immunity will be available only if the
Commission does not already have sufficient evidence to
find an infringement and has not already granted condi-
tional immunity to another party. /4.  10. As to either
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approach to immunity, the critical requirement is that the
immunity applicant be the first in the door to report the vio-
lation and provide to the Commission evidence that it did
not otherwise have that enables it to initiate an investigation
and/or prove an infringement.

In addition to meeting one of these threshold require-
ments, under the 2002 Leniency Notice an immunity
applicant must satisfy three additional conditions. First, the
applicant must cooperate fully with the Commission’s inves-
tigation. /d. q 11(a). This means providing continuous and
expeditious cooperation as the Commission’s investigation
proceeds. The immunity applicant is also required to provide
the Commission with “all evidence that comes into its pos-
session or is available to it relating to the suspected infringe-
ment.” /d. The applicant must also remain “at the
Commission’s disposal to answer swiftly any request” that
may contribute to proving the reported violation. /4. Second,
and unsurprisingly, the immunity applicant must have ended
its involvement in the improper competitor agreements. /2.
q 11(b). Third, the applicant must not have taken steps to
“coerce other undertakings to participate in the infringe-
ment.” Id. [ 11(c).

Reduction of Fines. If a company is unable to qualify for
full immunity, it may nevertheless be able to secure a reduc-
tion in its fine. /d. {4 20-27. To do so, the company must
have terminated its involvement in the reported violations
and must provide evidence of the infringement that “repre-
sents significant added value with respect to the evidence
already in the Commission’s possession.” /d. | 21. The
Commission has indicated that it will assess the added value
provided by the cooperating party’s evidence based on
whether the evidence strengthens the Commission’s ability to
prove the reported violations. Written evidence that is direct-
ly relevant to and created contemporaneously with the col-
lusive activity in question will be viewed by the Commission
as having greater value than evidence that post-dates the key
events in question and/or is only of indirect relevance to
proving the violations. /d. ] 22.

As with requests for full immunity, the order in which
competing applicants for leniency provide the necessary
cooperation will have an impact on the reduction in fine
they enjoy. The first company to provide evidence consti-
tuting “significant added value” in the investigation will enjoy
a reduction in fine of 30-50 percent. The second will receive
a reduction in the 20-30 percent range. Later cooperating
parties can expect a reduction in fine of up to 20 percent.
1d. 123 (b). Within each of these percentage reduction bands,
the Commission’s decision on a precise percentage will
depend on when the evidence providing “significant added
value” was submitted, the quality of the information, and the
extent and continuity of the company’s cooperation. If a
party cooperating in this manner discloses evidence previ-
ously unknown to the Commission that bears directly on the
gravity of the violations or the length of time over which they
existed, it does so without prejudice to itself under the 2002
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Leniency Notice. /d. In other words, if a cooperating com-
pany discloses that a cartel commenced eatlier or ended later
than the Commission was previously aware, the company will
not be penalized with an increase in its fine to account for the
expanded scope of the violation.

Convergence in North American and

EU Leniency Policies

In several respects, the 2002 Leniency Notice reflects a mate-
rial change of approach from that reflected in the 1996
Leniency Notice and offers much greater certainty for com-
panies seeking immunity. It also represents a major step for-
ward in the coordination and convergence of North
American and EC leniency policies. Five areas of change and
convergence stand out in particular.

1. Guaranteed Immunity. Under the 1996 Leniency
Notice, the Commission did not guarantee complete immu-
nity, even if a company was the first to report a violation.
Under the 1996 policy, a first-reporting company that satis-
fied all other requirements of the notice was guaranteed a
reduction of only 75 percent of the fine that would have been
otherwise imposed.® The 1996 Leniency Notice provided for
the possibility of no fines for a successful applicant, but in
practice the Commission never granted “full immunity” with
the exception of three cases decided toward the end of 2001,
shortly before the new policy was announced.” As a conse-
quence, the 1996 Leniency Notice, as written and imple-
mented, did not provide prospective amnesty applicants with
full protection from fines in return for disclosing violations,
and this reduced incentives to apply for leniency under the
EC policy. The 1996 Leniency Notice stood in sharp contrast
to the applicable leniency policies in the United States and
Canada, which provided and still provide toady for automatic
full immunity for qualifying first-in applicants.® The 2002
Leniency Notice, with its guarantee of full immunity for
qualifying applicants, appears to align the EC’s policy with
those of the United States and Canada.

2. Written Confirmation of Conditional Immunity.
In addition to granting full immunity, the new EC leniency
notice—like the analogue policies in the U.S. and Canada—
provides for written confirmation of conditional immunity
early in the amnesty process.” The 2002 Leniency Notice
commits the EC to grant a qualifying applicant conditional
immunity in writing as soon as the applicant has shared its
evidence with the Commission or has described the evidence
in hypothetical terms.' This is a significant change from the
1996 Leniency Notice, which provided for no up-front com-
mitments by the Commission regarding whether an applicant
would receive the favorable treatment it sought—or any
favorable treatment at all. That issue was not addressed until
the EC’s entire investigation was concluded and the ultimate
decision of the Commission was announced." Under the
new policy, however, an amnesty applicant can apply simul-
taneously in the EU, the United States, and Canada, with
assurance that if it is first in the door and meets the immu-



nity requirements, it can obtain full protection from gov-
ernment penalties and secure written confirmation of con-
ditional protection promptly in all three jurisdictions. For
government enforcers and counsel representing potential
leniency applicants alike, this is a welcome development.

3. Guaranteed Fine Bands for Later Reporting
Companies. There are other notable up-front guarantees in
the new EC policy. For companies that are not candidates for
full immunity but wish to reduce their fines through coop-
eration with the EC, the 2002 Leniency Notice makes an
offer the 1996 Leniency Notice did not. Under the 2002
Leniency Notice, non-immunity applicants are assured that
a certain range of percentage fine reduction will be forth-
coming from the Commission based on how quickly they
report their involvement and provide the required coopera-
tion as compared with other non-immunity applicants. As
noted above, the first qualifying non-immunity applicant
will receive a 30-50 percent reduction in the otherwise
applicable fine, and the second in the door will enjoy a 20-30
percent reduction in fine. Under the 1996 Leniency Notice,
by contrast, parties who were second in the door behind the
lead immunity applicant were promised only a reduction of
somewhere in the range of 10-50 percent of the fine.'

By changing its policy to provide clear incrementally
diminishing benefits for the parties who wait to be second,
third, and fourth in the door behind the first-in immunity
applicant, the EC has adopted in letter an approach similar
to the one the DOJ generally follows in practice. The U.S.
DOJ generally requires tougher relative punishment for a
party that is third in the door vis-a-vis a party that is the sec-
ond to report.”® Thus, under both DOJ practice and the
EC’s Leniency Notice, it is now clear that a leniency appli-
cant may gain a significant advantage over other members of
a cartel if it is the second party to cooperate, even if it knows
it is too late to obtain full amnesty.

That said, the existing DOJ and EC policies remain dif-
ferent in two notable respects. First, the DOJ—unlike the
EC—has not adopted clear written guidelines that are trans-
parent and make affirmative percentage fine-reduction com-
mitments. Nor is it clear that it would be practical for the
DOJ to offer such concrete fine-reduction promises because
the DOJ pursues cartel violations as criminal offenses, with
a broader range of potential sanctions, such as imprison-
ment for individuals. In the United States, fines are only one
part of a larger package of potential penalties. In addition,
approval of plea agreements and attendant sentencing pro-
ceedings are controlled by an independent judiciary in the
U.S. system. Needless to say, the DOJ cannot dictate to
judges what sentences they will impose.

Nevertheless, one would think the DOJ could consider a
front-end written commitment to recommend reductions in
otherwise applicable monetary fines in a manner somewhat
similar to the 2002 Leniency Notice. The DO]J has consid-
erable influence on sentencing proceedings, and often nego-
tiates plea agreements pursuant to Federal Rule of Criminal

Procedure 11(e)(1)(C), agreements a court must accept or
reject in their entirety. Although counsel who have monitored
the DOJ’s leniency record since the current Corporate
Leniency Policy was adopted in 1993 have a good sense of
what the incremental percentage fine reductions are likely to
be for non-immunity applicants, were the DO]J to provide a
public written commitment to agree to recommend a fine
reduction within a certain percentage band based on order of
reporting, this would increase transparency. Such increased
transparency and the additional clarity it would offer to com-
panies considering cooperation with the DOJ would tend to
increase incentives to be second, rather than third, in the door
at the DOJ.

Second, and perhaps more importantly, although both
the EC and the DO]J approaches promise incrementally
reducing fine reductions for later-reporting companies, it is
not clear that those percentage increments are the same in the
United States and the EU. Indeed, the DOJ’s record in
leniency cases suggests that the information provided by the
second company to report a violation can be worth more
than a 50 percent reduction in the otherwise applicable fine.'
Before the Commission, even under the new leniency notice,
the very best that a second-in applicant can hope for is a 50
percent reduction in fine, the high end of the designated
30-50 percent range. The DOJ does not make up-front
commitments regarding fine reduction bands in the public
way that the 2002 Leniency Notice does, but once an appli-
cation is made the DOJ may well offer larger reductions in
fines for applicants who are second in the door.

4. Role in the Infringement. The 2002 Leniency Notice
also has taken steps to reduce the subjectivity of the require-
ments an applicant must satisfy to receive immunity or a
reduction in fines. This is particularly true with respect to
how an immunity applicant’s role in the cartel affects its can-
didacy for protection. Under the 1996 Leniency Notice, an
applicant for a fine reduction of 75 percent or more qualified
only if it had “not compelled another enterprise to take part
in the cartel and [had] not acted as an instigator or played
a determining role in the illegal activity.”" The terms “an
instigator” and “played a determining role” were inherently
subjective and potentially overbroad. For example, if two
competitors agree to fix the prices or rig the bids at a partic-
ular common customer, both could be viewed as disqualified
under the 1996 Leniency Notice. The company that initiat-
ed the contact with its competitor to propose the agreement
could be treated as “an instigator,” and the other competitor
would certainly have “played a determining role” in the agree-
ment since the agreement would not have existed without its
participation. As the Commission itself has noted, “[e]xpe-
rience to date has shown that the notion of ‘instigator’ is
somewhat vague (it is rarely clear-cut if and who the instiga-
tor of a cartel is: Who is a leader in a cartel of two or three?
How many leaders can you have?) and to a certain extent
jeopardized the effectiveness of the programme.”*¢

The 2002 Leniency Notice seeks to provide a less subjec-
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tive, more predictable standard by requiring that a company
seeking full immunity “did not take steps to coerce other
undertakings to participate in the infringement.”"” In other
words, short of affirmative coercion of other competitors to
participate in a cartel, an immunity applicant need not worry
that it will be disqualified from full immunity because it was
in some sense an organizer or leader of the activity. This is a
significant change for the EC and a material step toward
eliminating subjectivity in the standards governing immuni-
ty. It is a change that the U.S. DOJ has welcomed.'

It bears noting that, with respect to this role-in-the-
offense disqualification issue, the EC has taken a step to
encourage and facilitate immunity applications that the
DOYJ has not been prepared to take. Under the U.S. Corpo-
rate Leniency Policy, to obtain amnesty before an investiga-
tion has begun one must show that “[t]he corporation did
not coerce another party to participate in the illegal activi-
ty and clearly was not the leader in, or originator of, the
activity.”"” Recognizing that this language presented inter-
pretive ambiguity and could be read to exclude a significant
range of potential amnesty applicants, the DO]J has clarified
that its policy disqualifies an amnesty applicant only if it is
the singular organizer or the singular ringleader of the cartel
activity.”

Nevertheless, for any company that played an originating
or organizing role in a reportable violation, the DOJ policy,
even with the various policy clarifications, injects some ele-
ment of uncertainty into the calculation each company must
make about whether to apply for amnesty. Such a company
must assess whether the DOJ might view it as the “organiz-
er” or the “ringleader” of the cartel. In contrast to the DOJ
policy, the new EC policy eliminates any subjectivity or
uncertainty with respect to whether the company was «
leader or #he leader—setting aside such labels as “leader” or
“originator” and committing to grant full immunity unless
the applicant affirmatively coerced others to participate.”!

5. More Flexible Evidence Requirement. There are
other ways in which the 2002 Leniency Notice has altered the
Commission’s approach in an effort to reduce the subjectiv-
ity of the applicable immunity standards and encourage the
reporting of cartel activity. In particular, the 2002 Leniency
Notice has eliminated the requirement in the 1996 Leniency
Notice that, to qualify for the most favorable leniency treat-
ment (non-imposition of a fine or a “very substantial” reduc-
tion in the fine under q B) or even second-tier benefits (a
“substantial reduction” under q C), the applicant must to be
the first to “adduce decisive evidence of the cartel’s exis-
tence.”* This standard, coupled with the Commission’s prac-
tice under the 1996 Leniency Notice of requiring that the
“decisive evidence” be in documentary form,* created sub-
stantial uncertainty if not preclusive difficulties for a com-
pany that was considering reporting an infringement to the
Commission, but did not have “smoking gun” documentary
evidence of the cartel at issue. In recognition that the “deci-
sive evidence” terminology left “room for interpretation and,
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therefore, uncertainty as to what decisive information was,”*

the EC eliminated this language in the 2002 Notice.

The new policy adopts different language, but it does not
exactly reduce the subjectivity of the evidence standard.
Under the 2002 Leniency Notice, the applicant must be the
first to “submit evidence which in the Commissions view may
enable” the Commission to proceed with a dawn raid (under
q 8(a)) or find an infringement of Article 81(1) of the EC
Treaty (under q 8(b)).” Nevertheless, the new language
appears to be a more flexible, presumably easier-to-meet
standard that is unlikely to present the same hurdle in qual-
ifying for immunity as did the decisive evidence requirement
under the 1996 Leniency Notice. In addition, the new poli-
cy allows an applicant that does not have the evidence to
establish the existence of an infringement to qualify for full
immunity under q 8(a) by providing enough evidence for the
EC to launch a dawn raid.

Even with the reduced evidentiary hurdle, the EC
approach continues to chart something of a different course
from the U.S. policy, which does not incorporate an explic-
it evidentiary standard in its leniency criteria. The DO]J sim-
ply requires accurate reporting of the violation and full, con-
tinuing, and complete cooperation.”® Nevertheless, the 2002
Leniency Notice does narrow the differences in EC and DOJ
amnesty policies. And the EC’s new language is likely to
encourage additional reporting under the leniency notice
since it suggests that a prospective applicant can qualify for
leniency even if it does not possess documents proving
irrefutably the existence of a cartel.

Interpretive Issues Under the 2002 Leniency Notice
Although the 2002 Leniency Notice reflects a material
change in the EC’s approach to leniency for cartel-style
infringements, and a change that is likely to create greater
incentives to apply for immunity or leniency under the pol-
icy, how the Commission interprets and implements the pol-
icy will be instructive for companies considering seeking
leniency in the EU. Interpretation and application of the
EC’s new policy will also be important to companies that are
considering seeking amnesty for international cartels in the
United States or in Canada, because an application in North
America for activity spanning North America and Europe
likely requires the same party to apply for leniency with the
EC? and possibly elsewhere? as a matter of course. If the EC
policy is viewed as lacking transparency or predictability,
that can have a negative impact on a company’s willingness
to apply for amnesty in the United States or Canada.”” Thus,
it is no surprise that the U.S. DOJ has welcomed the newly
strengthened EC policy, describing it as the most significant
development affecting U.S. cartel enforcement in the last
year.”

At the same time, the DOJ has noted a fact of which the
private bar is acutely aware: “While the new program on
paper is a tremendous improvement in terms of the level
of transparency that it provides to potential leniency appli-



cants, the real test is how it is implemented . . . .”%' In this
connection, the 2002 Leniency Notice states that “[t]he
Commission is aware that this notice will create legitimate
expectations on which [applicants] may rely when disclosing
the existence of a cartel to the Commission,” but the 1996
Leniency Notice contained the very same assurance and full
immunity was rarely granted.’? Needless to say, if the Com-
mission appears inclined to deny full immunity to otherwise
qualifying candidates in close cases based on subjective inter-
pretive issues, the EC policy—and in turn the analogue
policies of other jurisdictions—will not be as successful as
they could be. Although it appears that the Commission is
administering the new policy in a forthright, transparent
manner that favors awarding immunity to applicants who
are first in the door to report an infringement, in the end
only Commission decisions published in the EC’s Official
Journal will provide the necessary public guidance with
respect to what applicants can expect from the leniency
notice in practice.

In implementing the new notice, there are certain inter-
pretive issues that will arise and the Commission’s approach
to them could affect the program’s success. Four issues in par-
ticular merit note and could benefit from further policy state-
ments by the Commission.

1. Non-Prejudicial Immunity Inquiries. Under the
2002 Leniency Notice, it appears unclear whether the EC is
going to adopt the U.S. DOJ’s approach of permitting
anonymous initial inquiries as to whether immunity remains
available in a particular industry or with respect to a specif-
ic area of economic activity without taking the more signif-
icant step of applying for immunity or disclosing—even in
hypothetical terms—the existence of an infringement. If the
Commission insists on requiring detailed factual presenta-
tions, even if they are ostensibly hypothetical, before indi-
cating whether immunity may be available with respect to a
particular industry, product, or market, this raises the stakes
for a prospective applicant and may serve to deter some
applications. If anonymous inquiries about immunity avail-
ability cannot be made, potential applicants will have to (1)
identify themselves and (2) disclose on a “hypothetical” basis
sufficient details regarding an infringement such that, in the
minds of most companies and their counsel, they will have
handed over to the Commission a roadmap to investigate
them without any assurance going in that they are going to
obtain conditional immunity.

2. Written and Oral Evidence. Another question is
whether the Commission will receive and consider other-
than-documentary evidence offered by an immunity or
leniency applicant. Under the 1996 Leniency Notice the EC
required an applicant to provide decisive evidence of an
infringement, but that evidence could be presented only in
documentary form. This typically required a party to produce
documents from its files that, on their face, provided decisive
evidence that a cartel had existed. Applicants also filed “com-
pany statements,” which were written statements describing

the infringements at issue. Both were often necessary because
the Commission did not consider or receive oral testimony,
statements, or other non-written information.’® Applicants
that wanted to establish their first-in bona fides had to sub-
mit hastily prepared company statements that might not give
the Commission the most complete accounting of the cartel
and were not interactive in the way an in-person oral pre-
sentation with questions and answers could be.

In contrast to the Commission’s practice under the 1996
Leniency Notice, the 2002 Leniency Notice does not appear
to restrict the ways in which “evidence” may be provided. For
a company applying for a reduction in fine through an offer
of evidence that, as the new policy requires, provides signif-
icant added value, the Commission has indicated it views
“written evidence originating from the period of time to
which the facts pertain” as having greater value than other
forms of evidence.* Whether in connection with an appli-
cation for a reduction in fine or full immunity, the new EC
policy does not indicate in an express way what other forms
of evidence may be accepted as applicants seck to meet their
evidentiary requirements.

Given the 2002 revisions to the leniency notice, one
would expect the EC to accept oral presentations by counsel
for an immunity applicant in determining whether to grant
conditional immunity in writing, and this would be a posi-
tive development that will parallel the approach taken in the
United States and Canada. What may be less clear is whether
the EC will also consider interviewing witnesses or otherwise
accepting oral presentations in connection with an applicant
company’s obligations to provide sufficient evidence and
ongoing full cooperation.

For applicants applying under q 8(a) of the 2002 Leniency
Notice, which provides immunity in return for producing
evidence sufficient to permit the EC to launch a dawn raid,
the precision and quality of information that can be conveyed
orally by counsel or witnesses is likely to be vastly superior to
documents that are found in the applicant company’s files. In
addition, with the increased prominence of cartel enforce-
ment in recent years, today’s and tomorrow’s cartel partici-
pants are far less likely than their historic counterparts to cre-
ate an incriminating paper trial. With potential reductions in
the amount of “smoking gun” written evidence enforcers can
expect to find, the importance of oral statements and testi-
mony will grow. The United States and Canada, which reg-
ularly interview relevant employees of cooperating companies
and may use them as witnesses in court if prosecutions ensue,
place substantial value on evidence and information delivered
orally. Historically, the Commission has not done so.

Material differences between the EC and the North
American enforcement agencies in what evidence they accept
in satisfaction of immunity obligations can lessen the effec-
tiveness of all of the jurisdictions leniency strategies. When
an international cartel is at issue, potential leniency applicants
must evaluate whether the evidence they have to offer—
often predominately oral statements—will lead to predictable
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qualification for conditional and, ultimately, final immuni-
ty (or for non-immunity reductions in penalties) in both
North America and Europe. If their best evidence will not be
accepted by one jurisdiction, potentially compromising their
immunity in that jurisdiction, that may reduce the likelihood
they will apply for amnesty in any jurisdiction.

For these reasons, a clear indication by the EC that it will
in the future accept oral information by an applicant in
whole or partial satisfaction of its evidentiary obligations
under the 2002 Leniency Notice would be a welcome clar-
ification that would promote the enforcement objectives of
the notice. Given that the cartel prohibition of Article 81(1)
of the EC Treaty is directed principally toward companies
and not individuals—such as the employees, officers, or
directors of such companies—any interviews or other oral
presentations the EC elects to pursue under the leniency
notice should probably only take place through the auspices
of, and in coordination with, the employer/leniency appli-
cant company.

3. Model Immunity Agreement. Although the EC has
committed to provide written assurance of conditional immu-
nity under the 2002 Leniency Notice,” it remains to be seen
precisely what the stated conditions of immunity in that
document will be. This is an important observation because
experience with the DOJ Corporate Leniency Policy—
which, as noted above, also uses a written letter addressing
conditional immunity—suggests that many of the precise
obligations and burdens attendant to satisfying the conditions
of immunity are only set forth in the conditional immunity
document itself. Recognizing that these conditions are mate-
rial components of the bargain an amnesty applicant strikes
with the government, the DOJ has in the interest of trans-
parency and predictability created a model conditional
amnesty letter that is publicly available for prospective appli-
cants to review.”® The letter states what the particular oblig-
ations of an amnesty applicant are, including the specifics of
what precise cooperation is necessary and a requirement that
the applicant make restitution to victims of the cartel. The
letter also binds the government in certain respects beyond
the obvious commitment to provide immunity if the appli-
cant meets the letter’s conditions. For example, the DOJ
agrees in the model letter that disclosures made to the DOJ
by counsel for the amnesty applicant in furtherance of the
amnesty application will not constitute a waiver of the attor-
ney-client privilege.

In light of the DO]J experience, now that the EC has
announced it will be issuing written confirmation of condi-
tional immunity, the Commission could further increase
transparency and legal certainty by adopting a model letter
that is publicly available. As with the DO]J policy, much of
what cooperation under the 2002 Leniency Notice will actu-
ally require may be found in that written document. For
that reason, what the EC written confirmation of condi-
tional immunity says will dictate the precise contours of the
cooperation under the 2002 Leniency Notice. Creating a
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model letter would be a welcome addition and provide a
fuller, more complete picture of what the 2002 Leniency
Notice will require in practice.

4. Confidentiality with Respect to Cooperating
Parties. Finally, in view of the potential trend toward crim-
inalizing violations of certain antitrust rules within certain
EU Member States,” it may also be worthwhile for the
Commission to confirm and further clarify in public its prac-
tice of generally not revealing the identity of any individual
cooperating with it by excluding names of cooperating indi-
viduals in the text of the Commission’s final decision pub-
lished in the Official Journal. Needless to say, if cooperation
with the EC pursuant to the 2002 Leniency Notice leads
inevitably to criminal exposure for individuals under Member
State laws, individuals with potential criminal exposure under
Member State laws will not cooperate with leniency applica-
tions by their employers. Without the cooperation of indi-
viduals, it will be difficult for companies considering coop-
eration under the 2002 Leniency Notice to be sure they can
provide the documentation and other information necessary
to secure immunity or a reduction in fine. And without that
assurance, they are much less likely to apply for leniency
with the EC unless their employees have already obtained
leniency protection with the relevant Member State antitrust
enforcers. For these reasons, a public commitment not to dis-
close the names of participating individuals affiliated with
successful applicants under the 2002 Leniency Notice would
strengthen the new leniency notice.”® In this connection, the
Commission has recently taken affirmative steps to oppose
the disclosure in U.S. civil litigation of written submissions
made to the Commission in connection with the 1996
Leniency Notice.”” That effort and other indications by the
Commission® suggest it is firmly committed to taking
appropriate steps to maintain the confidentiality of infor-
mation provided to it pursuant to the leniency notice.

Conclusion

Efforts toward convergence in North American and Euro-
pean policy and practice with respect to leniency policies
have served and no doubt will serve to increase the effective-
ness of enforcement efforts in both regions. In the global
effort to identify, punish, and deter hard-core collusion
among competitors, the 2002 Leniency Notice is a welcome
notable strengthening of EU enforcement policy, and one
that has significantly increased predictability and trans-
parency for cartel participants who consider seeking immu-
nity or reduced fines. Counsel advising companies with
respect to the new policy have reason to believe that the new
policy indicates a shift in practice, not just in words, by the
EC. Clarification by the Commission of the issues identified
in this article—anonymous inquiries regarding the availabil-
ity of immunity, the use of oral evidence, the precise provi-
sions of the written confirmation of conditional immunity,
and confidentiality of individuals’ names—could contribute
to ensuring the success of the new policy.



U.S.-EU convergence should be a two-way street based on
the merits of various proposals. There are areas in which the
language of the 2002 Leniency Notice offers an additional
measure of transparency and reduced subjectivity that the
written DO]J Corporate Leniency Policy does not offer, such
as with respect to reduced subjectivity in the role-in-the-
offense disqualifiers and up-front commitments regarding
percentage fine reduction bands. This is not to say that the
DOJ’s amnesty program lacks predictability with respect to
interpretation or application of the policy. Unlike the 2002
Leniency Notice, the DO]J policy enjoys a nearly decade-
long record of rewarding leniency applicants who disclose car-
tels. Nevertheless, the 2002 Leniency Notice incorporates
some new ideas that will contribute to encouraging cartel par-
ticipants to trust the government and step forward to apply
for immunity or a reduction in penalty, and they merit con-

sideration by the DOJ.H
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